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External Expert Team – Austria

1. The legal framework concerning the institutional bases for international an cross-border policies 

Despite Austria´s character as a federal state, the foreign policy power is – with some exception – concentrated on national level. Art. 16 of the Austrian Federal Constitution (B-VG) however provides some treaty making power to the Länder (not the municipalities). They can conclude international treaties with neighboring states or their sub-units on matters which fall into their “own sphere of competence”. The foreseen procedural requirements are very strict though. (see pt. 2).  
In addition, Art. 9 (2) B-VG provides (even though this is not absolutely clear from the wording) that only National level but not Länder have the power to conclude agreements for the establishment of transnational public law institutions.
Länder however, can act in forms of civil law (Art. 17 B-VG) and are in these cases not restricted to the allocation of powers.
The Madrid Convention and its first Additional Protocol (the second has not been ratified yet) does not alter these barriers based on constitutional law, esp. since Austria made a declaration that it will not apply the provisions of Article 5 of the first additional protocol. 
2. Competencies of regional and local authorities

As mentioned, Länder have a very restricted power to conclude international treaties. The respective land government has to inform the Federal government before negotiations are started. The latter has to approve the conclusion and can do this without reasoning. In practice, this competence is not used by the Länder.

The allocation of powers between Federation, Länder and municipalities is based on an enumeration of the federal powers in legislation. The “rest” of the powers is left to the Länder´s legislation. This includes the following matters:
• environmental protection, 

• waste management, 

• spatial planning, 

• building construction, 

• electricity organisation and management, 

• tourism, 

• fishery, 

• hunting, 

• dancing schools, 

• skiing schools, 

• cinemas, 

• public welfare, 

• public health, 

• disaster prevention, or

• fire-fighters.

The local level has certain matters as “exclusive competences” provided for in Art. 118 (3) B-VG. These are specified by Land Legislation. In Steiermark, competences in the “own sphere” of municipalities are:
· local public security police including desaster prevention; 

· local events control;

· local sanitary police, in particular in the field of emergency and first aid services; 

· administration of public traffic areas and local traffic police; 

· local building construction control; 

· local fire control; 

· local spatial planning; 

· local environmental protection; 

· local fairs control; 

· public water supply; 

· public sewage disposal; 

· public waste disposal;

· public welfare;

· establishment of kindergartens and participation in the establishment of all schools for which the municipalities have to take care of; 

· vice squad; 

· local initiatives for the promotion of tourism; 

· public institutions for extra-judicial dispute settlement; 

· voluntary offering of movable goods

3. Practical possibilities to make contracts among actors on the basis of private law and qualitative discussions of previous points
The Austrian Länder, but not the municipalites, can conclude international (public law) treaties according to Article 16 B-VG with all the procedural restraints with regard to control from the national level which so far prevented their use in practice. Both Länder and municipalities in Austria can however act on the basis of Article 17 B-VG in their capacity as holder of private rights. Insofar they can conclude private contracts with their foreign counterparts. Finally, cross-border or transnational activities by the Austrian Länder or municipalities in all of their spheres of competences can be undertaken through informal „co-ordinated cooperation“. Austrian Länder and municipalities can thereby co-ordinate activities with a cross-border and transnational effect with their foreign counterparts through declarations of intent or memoranda of understanding without legally binding force. 

4. Existing Agreements for multi/bilateral cooperation

An overview shows that many of the existing interregional agreements are based on a coordinated cooperation, declarations of intent etc. without legally binding force, for instance in the Alpe-Adriatic working community or the initiative “Future region”. There are, however, also other forms of more institutionalized agreements like a Framework Agreement between Italy and Austria for cross-border cooperation of territorial authorities. As regards the content, the focus is on matters such as economic cooperation, spatial planning, traffic and infrastructure, tourism, culture and education.
5. Future development trends

The EGTC-Regulation could provide for a substantial progress but shows also serious difficulties: the regulation does not convey more powers to the Austrian Länder and municipalities which they do not have already under Austrian constitutional law. The Austrian Länder, but not the municipalites, could also conclude international (public law) treaties according to Article 16 B-VG with all the procedural restraints with regard to control from the national level which so far prevented their use in practice. The EGTC Regulation closely resembles this Austrian constitutional procedural mechanism with the exception that under the EGTC regulation the central authority has to give a reasoned statement for non approval. However, these difficulties could be avoided when the national level participates in an EGTC. An EGTC based on private law is also a promising alternative.
